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CA on appeal from Family Division (Her Honour Judge Pearce) before Henry LJ, Ward LJ. 19th April 1999. 

JUDGMENT : LORD JUSTICE WARD:  
1. This is an application by the father of a young boy, A, now 7 1/2 years old, for leave to appeal against 

the order made by Her Honour Judge Pearce on 12th April 1999 when she ordered that the child 
should live with the mother. She ordered the change to take place last Friday. A stay was granted until 
tomorrow, and the application is to further extend that stay if leave to appeal is granted. She also 
ordered the father to have contact on alternate weekends from Friday after school until Monday 
before school. Half the school holidays were to be spent with him.  

2. The background can be shortly stated. The parents never married. The separation took place within 
six months of Aʹs birth. Thereafter, the father had contact but there were periods when the motherʹs 
predicament caused concern. This was heightened when there was a fire at her home in September 
1995, and the children moved, because there was an older brother in the family as well, to the paternal 
grandparents. The elder boy returned to his mother shortly thereafter. A remained with the 
grandparents and then father gave up work, began to care more for the boy himself, and after he had 
established a relationship with L, with whom he now lives and by whom he has that child, A has 
effectively lived with his father.  

3. The actual arrangement was blessed, for that was its intention, by an order for shared residence which 
was made by consent in February 1997, the cycle of residence being that A would live with his mother 
from Friday until Monday and visit her on Wednesdays, with half the holidays, and the rest of the 
time A would live with his father. It was an arrangement made no doubt with the best of intentions, 
which would have been to allow the boy to have the feeling that he had not lost his home with either 
parent, but maintained a true home with both of them. The idea would have been that he could feel 
comfortable with both and that he would not have the idea that he lived with one and visited the 
other. It is an unusual order. It is not often made because it is liable to be misunderstood. It has been 
misunderstood in this case and there have been problems for the boy and problems over contact. As a 
result of that, the mother, whose health at times has been precarious but is now recovered, made the 
application for residence. The father replied with his own application for residence, seeking to give 
legal effect to what he says is the reality of the way the boy has lived hitherto. It was heard over two 
days before Her Honour Judge Pearce. The attack made by Miss Plange against her judgment is a 
sustained one. I understand exactly how the case is put and why.  

4. The principal complaint is that there was really no evidence to support the judgeʹs apparent findings 
made, for example, on page 25 of the judgment, that:  ʺI therefore cannot attach weight to Miss Plangeʹs 
submission that the child has effectively lived in the fatherʹs home and therefore the court welfare officerʹs 
recommendation should be followed.ʺ  

5. The judge seemed to express the view that the father had not cared as effectively for the boy as he 
would have submitted. So there were two attacks on the judgment; the first, the lack of evidence to 
support the adverse findings against him, and, secondly, the misdirection that this application would 
not have involved a substantial change in the existing arrangements.  

6. Dealing firstly with the extent of the fatherʹs care, the judge found that:  ʺSince February 1997 there has 
been a shared residence order and it has to be recognised that, when A is with his father, his care is shared by the 
father and his partner and to some extent assisted by the grandparents and in particular the grandmother.ʺ  

7. What Miss Plange criticizes in the judgment is that father has never had sole responsibility for Aʹs 
care. I understand the force of that complaint. L was not, as far as I recall, a live witness, though she 
made her position plain. Father was not heavily cross-examined about exactly what he did and what 
she did, and I see why he feels aggrieved that his role has been underplayed by the judge. But this is 
not a case of there being no evidence to support the finding. Rather, it is a case where the findings 
would be against the weight of the evidence. That is peculiarly a matter for the judge to assess.  

8. Then there is the complaint about whether or not a change would be involved if the motherʹs 
application were successful. The difficulty here is that the parties did agree a joint residence order. 
The manner in which it was structured clearly gave a greater part of the day to day life being spent in 
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the fatherʹs home. Therefore, to reverse the process, as the order has done, and allow him to stay 
during the week with his mother, is to effect some change. The judge, however, was not willing to 
accept two things. She was not willing to accept that the boy felt that he had a base solely with his 
father. He tended to regard it as having a base with both his parents. That is an approach which could 
not be attacked. Consequently, it seems to me difficult to elevate the status quo argument beyond the 
reality of their position. The judge, in my view, cannot possibly be taken to have ignored the effect of 
some change being brought about by her judgment. When she says that she cannot attach weight to 
the submission that the child has effectively lived in the fatherʹs home, that I read to be directed to the 
difference between a residence order and a shared residence order and not to the reality of what was 
happening. The problem in this case is that the boy has begun to react against the difficulties that are 
being experienced over contact, and he is beginning to show some signs of disturbed behaviour. The 
criticism is that the judge misunderstood that part of the case. I doubt it. It is the fatherʹs statement 
which paints the difficulty, when he says that, after return from contact with his mother, or, more 
precisely, from staying with his mother in her home as his home, he is confused, angry and upset. He 
directs anger towards father, L and the child E:  ʺHe is as if his mother has briefed him to rail against us in 
the structure we have built over the last 3 years with our family. It is for this reason that I am seeking child 
guidance for A to help him deal with the confusion and anger he faces.ʺ  

9. The school reports do refer to his attention seeking behaviour. It does seem to me at the moment that 
the judge is right to identify a problem about moving from one home to the other. Whether one calls it 
contact or shared residence, it does not much matter. It is a problem sufficient for the father to believe 
that the boy needed some help, not psychiatric help, not necessarily psychological help, but somebody 
to be an advocate to explain his unhappy feelings at the time. That may well be a very good idea. But 
the next criticism is that the judge failed to have regard to any factors that were favourable to father, 
and found the case all one way. I reject that finding. It is true that there are adverse findings against 
the father. But one looks at various passages in the judgment:  ʺAlthough the parents are both able to meet 
the childʹs physical and educational needs....ʺ  

10. The judge also speaks of A dearly loving both his parents and both loving him dearly. He has 
expressed no preference between them. Both of them have the share of blame which the mother has 
acknowledged. When the mother was pushed out of the house and there was the trouble on the 
doorstep, the judge believed the father. Those are findings of fact which are beyond criticism in this 
court, and so there would be no real prospect of establishing that the judge was unduly hostile or that 
she was unduly dismissive of the court welfare officer either. She gave reasons for disagreeing with 
the court welfare officerʹs assessment of this case. That is what she was required to do, and they do not 
lack cogency so as to undermine her decision process at all.  

11. What then is the result of this application? It seems to me to be this. The father is aggrieved by harsh 
findings made against him. I am sympathetic about his feeling aggrieved because the findings are 
expressed in firm language, as I would expect from Her Honour Judge Pearce. That was her function. 
She had to resolve the conflict, and in the appellate court we cannot interfere unless she has gone 
plainly wrong. I do not see force in the criticism that there was no evidence to support her findings, 
and as for the weight, that was entirely a matter for her. Thus, it seems to me that she was entitled to 
come to the conclusions which she did, namely that, although both are able to meet the childrenʹs 
needs, the present arrangement was causing tension. She felt that the mother was more sensitive to the 
boyʹs needs than the father, and he accepts himself that A finds it difficult to speak to him directly and 
tends to go to L. It may be easier to unburden himself if he is with his mother rather than his father 
and L. That was the view the judge formed. She took account of a cultural difference which it is 
permissible for her to do, and she effectively decided the case on this ground:  ʺFurthermore, having 
heard the father and observed his reaction to the mother, I have no doubt that if his proposals were followed he 
would tend to isolate the child from the mother and his relationship with her. The mother is more likely to 
promote contact and the relationship between the father and A and she is likely to be more flexible to meet the 
childʹs needs than is the father.ʺ  
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12. That was the nub of the judgment. That was a finding to which she was entitled to come, and I cannot 
see that she was plainly wrong; nor can I see any realistic prospect of the court concluding that she 
was wrong in that view. She was entitled to find that the shared residence order had failed miserably, 
as she described it. She was right to conclude that, whichever way the court considered the matter, 
there would be a drastic upheaval for the boy. Because she came to the conclusion that the judgment 
was finely balanced, it is all the more difficult to say that she was plainly wrong in the answer to 
which she came. I would refuse the application for leave to appeal but with this caveat to it. These 
parties are still deeply involved in the bitterness of their broken relationship, and the child is badly 
affected by it. The father has asked for mediation. He was right to ask for it. It shows a sensitivity on 
his part to which I would wish to give credit. This court can promote mediation between the parties. I 
encourage them to take it up. If they are willing for that to be done, it may achieve an easing of the 
bitter atmosphere. It may also give A that opportunity to voice his opinions to somebody 
independent, which the father recognizes he needs. I am relieved the father will have generous contact 
because it is plain to me that he has a good relationship with his son and his son with him. If 
mediation is successful, the obstacles to the boyʹs real happiness, which is the battle within which his 
parents are engaged, is removed. If mediation is taken up, it would be useful if that fact is 
communicated to my clerk. Then I can give a prompt to the Court of Appeal mediation service. 
Counsel must inform my clerk of this addendum to the judgment.  

LORD JUSTICE HENRY:  
13. I agree with everything that my Lord has said. In family cases difficult decisions have to be taken. The 

primary responsibility rests with the trial judge. On the evidence before her, the judge was entitled to 
come to the conclusion that she did and to make the order that she did. There are no grounds that 
would justify this court, which has not had the advantage given to the trial judge of having seen and 
heard the witnesses, reversing the judgeʹs findings of fact, nor interfering with the exercise of her 
discretion. Consequently, the application for leave to appeal must be refused.  

14. In common with my Lord, I hope that there will be mediation in this case in the interests of all the 
parties, but, most importantly, in the interests of A.  

Order: Application refused; legal aid taxation.  
MISS J. PLANGE (instructed by Messrs Kenneth Cunningham, Lewisham) appeared on behalf of the Appellant.  
MR. S. SANDFORD (instructed by Messrs Dilworth & Co., Woolwich) appeared on behalf of the Respondent.  


